1788,

3i2 Casrs ruled and adjudged in the

to Dagherty; and this fum of £4o00. is credited to him in the ac-
ceunts of the eftate kept by thie latter.

With refpeét to the fecond and third points, it muft be obferved,

“that tlie Courts of Chancery miake it a general-rule, that he who

receives money fhould be anfwerable for it; and, therefore, if one
Executor becomes infolvent, or- bankrupt, the other fhall not be
charged. There is a difference, however, between Legatees and
Creditors; the formher being appointed, as well as.the Executor, by
virtue of the Teftator’s-will; and <onfequently cannot impofe the
fame refponfibility as the latter. The cafein 1 P. Wms. 244. isthe
only one in point ; but on that authority, and the juftice of the mat-
ter itfelf, underallits circumftances, we are of opinion that, although
Brown would be chargeable if there were creditors, and a deficien-
cy of aflets to fatisfy them; yet, that heis not anfwerable to the
Legatees.
he £400. muft therefore be deducted from the account, with
the nine years intéereft which is charged uponjt. As to thereft, we
think Brown ought to be well fatisfied to pay the intereft; particu-~
larlv as it is not charged from the year 1776 to the year 1781.
The decifion of the Orphan’s Court was accordingly affirmed ;
deduéting £400, and nine years intereft, from the account.

SHEWELL verfus WYCOFF.

THERE was a report in this caufe, and at the diftance of a
month, after Judgment #iff had been entered, the Defendarit
filed reafons in exception to thereport.

But, 3y THE CoURT :—We muft not fport with things of fo fo-
lemn 2 nature as Reports of Referrees, and Verdi@sofa Jury. “The
exceptions are much too late. The rule is, that unlefs they are
filed within four days, the Judgment #7/f becomes abfolute.

Sergeant for the Plaintitf—Bradford and Ingerfoll for the De-
fendant,

ZANE’s Exors. verfus CowpPERTHWAITE; Sheriff.

THIS taufe had been argued in the laft.Term by Lewis and In-
gerfoll for thé Plaintiff, and Rewle and Bowie for the De-
fendant ; and now the CuIEF Justics ftated the queftion, and
delivered the opinion of the Court, in the following manner :

MKraN, Chief Fuftice—1In this cale the Executors of Zane had
iffued a Fiers facias againft Fofeph IWharton, to which the prefent
Sheriff made return, that he had levied te the value of the Plaintiff’s
demand, on fpecific goods, enumerated in a certain {chedule, In
confequence of this return, a Diffringas, dire&ed to the Coroner

was
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was ifTucd againft the Sheriff, to compel! a fale of the goods; and
the queftion that now awaits the determination of the Court, is,
whether a Diffringas, under thefe circumftances, will lie?

"Thecafe has been well argued ; but we are furprized that {o few
authorities are to be found uponthe fubje&®. In fearching the books
of Precedents, indeed, we have remnarked, that the Diftringas uni-
formly runs againlt 4. B. nuper vice-comes , though wich this diftinc-
tion, that, in- fome inftances, 1t commands him to be diitrained *till
he pays the money ints Court, and, in others, till the Jate Sheriffhas
paid it over to the prefent Sheriff.  In6 Ahd. 2935, Lord C. F. H:it
fays, thatafter the Sheriff has made his return, “levied on Hecidic
goods,” the regular mode of proceeding is to iffue a Verditioni Ex-
ponas ; that where he hasreturned ¢ levied to the value,” heis bound
to fell without further procefs; and that it is ufual to iffue a Vend,
Exp. when the Sheriff continues in office, but a Diffringas when he
has left it.  In the clofe of the fame cafe, however, it is likewife
Hlf's opinion, that a Diffringas to the Coroner will lie, even while
the Sheriff, who made the return, is in office. This we mention
for the fake of the praétice ; for, it is certain, thatby the Fi. fa. .he
Sheriff has authority to fell #5e goods upen which he has levied ; the
Penditioni only giving, by at of Affembly an additional authority in
the cafe. of Lands.

But we have enquired into the praltice of the Courts upon this
cccafion ; and, we find, that it has been the praftice of the Com-
mon Pleas, and, in feveral inftances, of the Supreme Court, to iffue
a Diftringas to the Coroner, where the Sherif has made a return of
goods levied to the value: We are, therefore, - of opinion that, in
fuch a cafe, a Diftringas will lie.

A fecond point, however, was made in this caufe. It appears
that a Replevin for the goods in queftiod, had iffuzd to the Coroner,
and, that by virtue of that writ, hie had taken tham out of the pof-
{effion of the Sheriff; fo that the Sheriif was unable either to produce
therm, or to proceed toa fale.

The Replevin was highly irregular ; an adtion of Trefpafs being
the proper remedy for a wrongful levy ; for, by an a& ot Aembly,
it is exprefsly declared, that goods taken in execution fhall not be
replevied. 2 Srate Laws 194.

We think, therefore, that as the Replevin would have been fet
afide upon motion in the Common Pleas ; and as the goods were taken
from the Sheriff under colour of law, it wouid be hard to ilue a
Diflringas againft him, without a previous application to the Court,
and its being thereupon awarded.  For this reafon alone

Let the Diftringas be quathed.

Wirriams verfus CraAiG.

! ' ‘HIS caufe being referred, a report was made in favor of the
Plaintiff for a confiderable amount, to which the following
Rr: xceptions



